> ----- Oiginal Message-----

> From Mal col m Canpbel

> Sent: 14 Sept enber 2006 10: 36

> To: Paul De Guchy; John Harris; Terry Le Sueur
> Cc: Julian Morris; lan Bl ack

> Subj ect: RE: 0/ 10 law drafting

> Sensitivity: Confi denti al

>

> Paul

>

> Thanks. .... you have confirmed ny fears! ..... and | am concer ned
about your viewin para. 4 re 0/ 10 inplenentation..... as it need
not necessarily be wealthy people who mght do this but also the
m ddl e cl asses..... because if this does happen there could be
significant tax |eakage.

>

> Terry / John - | think we need to talk about this in case it is
brought up by others, perhaps sone States Menbers, so that we ensure
we have a proper response....and which '"tick the box' option, or
what ever, we need to try and counteract.

>

> Regards,

>

> Mal col m

>

> Mal col m Canpbel | BA., FTIIl., FCM

> Conptroller of Inconme Tax

> Tel : 00 44 0 1534 440307

> Fax : 00 44 0 1534 789142

> Mobile : 07797 752702

> E-mail : mcanpbell 1@ov.je

> Website : www. gov.je/taxnoney

>

>

>

>

>

> ----- Oiginal Message-----

> From Paul De G uchy

> Sent: 14 Sept enber 2006 10: 20

> To: Mal col m Canpbel | ; John Harris; Terry Le Sueur
> Cc: Julian Mrris; lan Bl ack

> Subj ect: RE: 0/ 10 law drafting

> Sensitivity: Confi denti al

>

> Mal col m

>

> The changes to the Trusts Law are intended to give statutory

certainty to a practice that is already widely carried out.
Currently, it is conmon for assets such as shares in a fanily
conpany to be placed in trust, but for the settlor to wish to retain
control over how the conpany is operated. O an investnent portfolio
may be placed in trust, but the settlor may w sh to nanage the
investments. |n such circunstances, the settlor has two choices.
>
> The first is to use a Jersey trust and through very carefu
drafting, define precisely the Iimtations of the trustees
responsibilities. The power of the trustees to replace a director or
i nvestment advisor could be linmted, for exanple. The problemwth
this is that it requires careful drafting and it is uncertain whether
the trustee has an overriding duty to protect trust assets. In other


mailto:m.campbell1@gov.je
http://www.gov.je/taxmoney

words, if the conpany or assets start performing badly, is the
trustee bound to apply to court for an Order to preserve trust
assets? Al so, if the discretion of the trustee is fettered, there is
arisk that the trust could subsequently be attacked as a sham For
an international client, these are reasons to not use a Jersey trust.
>

> The second alternative is to sinply establish a trust in one of the
many jurisdictions that allow a settlor to retain stated powers. To
use your exanple, if a Jersey person wishes to retain significant
control of his assets, he could sinply place themin a Caynan or BVI

| aw governed trust. This need not have Caynan or BVl trustees - a
Quernsey trustee could easily do the job.

>
> | inmagine that a |arge nunber of wealthy people all over the world
(i ncluding Jersey) do just the thing you fear in your e-mail - place

assets in trusts in another jurisdiction, define thenselves as

excl uded persons for the tine they are resident in a specific
jurisdiction, have assets returned to them when they cease to be
resident in that jurisdiction, and then receive all the gains/rolled-
up incone tax free. If 0/10 is inplenmented w th | ook-through

provi sions, for exanple, | would expect many weal thy peopl e who mi ght
own a private Jersey investment conpany to sinply nove the assets to
a conpany in another jurisdiction, place the shares of that conpany
inatrust, and let the assets roll up

>

> So practically, the changes will not nmake it any easier to avoid
tax. What they will do is allow Jersey to conpete nore effectively
for international work, where wealthy fanmilies will often wish to

pl ace assets in a trust structure and yet retain certain control over
t he managenent of the trust assets. The driving reason for doing
this will not usually be tax planning: a sett>lor may live in a
jurisdiction that is politically unstable, or where there are forced
heirship restrictions, or nay sinply wish to place his or her assets
in a vehicle that would benefit his or her famly in the event of any
subsequent personal bankruptcy. Most often, it will be because the
settlor is self-made and thinks he can manage his assets better than
any prof essi onal

>

> The key issue renmmins, as always, that while it is easy to tax
peopl e when they spend, and fairly straightforward to tax people on
what they earn, any attenpt to tax people on unearned i nhcone or
capital gains is likely to lead to those who can afford it seeking
expert advice on how to structure their wealth in order to mininise
their tax liability. The tax burden, as with inheritance tax in the
UK, will be borne by those who are noderately wealthy but not so
wealthy as to be able to afford to place significant assets out of
reach for a reasonable period of tine: if you have £10mllion you can
afford to I ock £9m away for a rainy day, whereas if you have £1m you
can't.

>

> As Jersey is squarely pitching itself at the
expert/sophisticated/ultra-high net worth end of the market, we need
settlor reserved powers in order to offer an attractive product to
international clients. However, other jurisdictions have been

offering this product for years and | inagine that any wealthy Jersey
resi dent mnded to do so has been taking advantage of these products
for years.

>

> Hope that assists.

>

> Paul
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> - Oiginal Message-----

> From Mal col m Canpbel

> Sent: 14 Sept enber 2006 09: 29

> To: John Harris; Terry Le Sueur

> Cc: Julian Morris; lan Black; Paul De G uchy
> Subj ect: RE: 0/ 10 law drafting

> Sensitivity: Confi denti al

>

> John,

>

> On the first two points | think we need to neet to fornul ate

drafting instructions and show themto Terry to nake sure he is happy
with them and, if so, we can then send to the Law

Draftsman....... the tick the box regime should be accepted by all and
sundry but | amvery aware how sensitive this matter is for sone

prof essional s so we have to be considered and careful in what we

pr opose.
>

> On the Trusts Law change | would not want the AG to be blamed for
this at all...... he just brought it to ny attention .... and on the

face of it, if the settlor has a new power to instruct the trustees
of a trust he has settled - rather than having a 'letter of w shes
as in the past - on the assets / propoerty in the trust, then, is it
not possible for a Jersey resident to settle assets / property in
such a Jersey trust then appoint, say, Quernsey resident trustees,

t hereby achieving a 'no tax' situation in both jurisdictions and,
after several years, he - the settlor - beconmes non resident in
Jersey and then instructs the Quernsey trustees as he wishes re the
di sposition of the assets in the trust, ie, he gets the assets and

i ncone diverted for his own use?? O sone sinmilar structure? O am|l
worrying w thout cause about this?

>

> Regards,

>

> Mal col m

>

> Mal col m Canpbel | BA., FTIIl., FCM

> Conptroller of Income Tax

> Tel : 00 44 0 1534 440307

> Fax : 00 44 0 1534 789142

> Mobile : 07797 752702

> E-mail : mcanpbell 1@ov.je

> Website : <www. gov.je/taxnoney>

>

>

>

>

>

> ----- Oiginal Message-----

> From John Harris

> Sent: 14 Septenber 2006 09: 10

> To: Mal col m Canpbel | ; Terry Le Sueur
> Cc: Julian Morris; lan Black; Paul De G uchy
> Subj ect: RE: 0/ 10 law drafting
> Sensitivity: Confi denti al

>

> Mal col m

>
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> Thanks for trying to phone nme in London yesterday. Sorry you m ssed
nme twice - | did the sane in return.

>

> | am "anxi ous" (perhaps unnecessarily) on 2 points - one absolutely
fundanental to how 0/10 is intended to work, the other a matter of
commer ci al val ue which we would be foolish in ny viewto ignore if we
have no good reason to do so. Both go to the matter of the detail of

drafting. >

>

> On the first point, how we describe qualification with the 10%rate
is critical. If we sinply lunp all regul ated busi nesses in a genera

definition we will sweep up vital zero tax vehicles such as SPVs,
Funds etc into the 10%rate and the resulting reaction fromindustry
and external advisers will not be pretty. | amtherefore keen to see
the draft now that there is one and to see for nyself how the
interface with the various regulatory laws is expressed. There needs
to be a schedul ar approach - which in turn is mrrored by the FSC
laws. | will explain what | nean by this when | see you

>

> The second point is to ensure as far as we can that we accomuodate
the drafting point nade by Ri chard Thonas and forwarded to you in ny
e-mail dated 8th August and which | nentioned at our neeting | ast
week. This would allowto Island to make an easy transition from JPUT
busi ness - a mainstay of fund activity in the past 2 years - to allow
Jersey vehicles to be used as vehicles for the increasingly popul ar
UK REI'TS which | ook set to replace JPUTS in the com ng nonths on
condition that the dual residence conpany definition can be changed
as Qgi ers have suggested - or at least in a way which achi eves the
sane effect.

>

> These are the points concerning nme on the forthconing draft. On the
other two points you raise | amgenerally neutral on which tick the
box scenario works best because fundanmentally this should be accepted
by "honest" taxpayers whatever it says. However, people are sensitive
to disclosure requirements which go beyond the existing adm ttedly

m ni mal obligation and sone conpronise is probably the nost

practical. For the record, | have said to industry representatives in
a nunber of different foruns that they need to consider that a
reasonabl e quid pro quo for a less forceful |ook through reginme nust
be an increase in anti-avoi dance provisions and we shoul d continue to
press this notion on them

>

> Finally | amvery concerned by the apparent retrospective attack -
inspired it seens by the AG- on a major feature of the recent trust

| aw change on the ground that it ostensibly facilitates greater tax
avoi dance. | would take a |l ot of convincing on that one as the
Reserved Powers cl ause has no such intention but actually ains to
"limt' in a prescribed fashion intervention by settlors to deter
rather than augnent the risk of trustees being used to front a sham
arrangenent, to pernit active involvenent in investnment managenent
activities which is an essential feature to linit trustees potenti al
long termliability in an increasingly litigious world and i nprove
trust nanagenent in a nunber of other ways. | can produce a nore
detail ed version of that argument if you wish and ask Paul de G uchy
who project managed the changes to explain the |egal intention of the
change and the nmarket circunstances which lie behind it as to why we
have made these changes and nodernised | egislation which was
increasingly out of Iine with the market. In turn, | would be
grateful if you could explain to nme how the recent changes facilitate
tax avoi dance

>



> Many t hanks

>

> John

>

>

>

> ----- Oiginal Message-----

> From Mal col m Canpbel

> Sent: 13 Septenber 2006 12: 26

> To: Terry Le Sueur

> Cc: Julian Morris; lan Black; John Harris
> Subj ect: 0/ 10 law drafting

> Sensitivity: Confi denti al

>

>

> Terry,

>

> | have just come back froma 2 hour neeting on the above with the

Law Draftsman and am neeting her again on Monday afternoon. Qur
provisional 0 / 10 timetable is as follows, which I hope is

agr eeabl e:

>

> States debate - 30th January, 2007

> Latest |odging debate - 19th Decenber, 2006

> Law drafting conplete - md-Cctober, 2006

> Law draft to you - mid-Cctober, 2006

> Law draft to Scrutiny and sel ected professionals once you give

approval - 3rd / 4th week COctober, 2006

> "Fallout' fromconsultation on |aw draft and subsequent iteration
with Law Draftsman - 2nd / 3rd week of Novenber, 2006>

> Finalise law draft - end Novenber, 2006

>

> Julian - I"'mnot sure if Scrutiny know when they are going to
receive the draft 0/ 10 law draft so if Terry agrees it m ght be as
well to give them sone indication as above.

>

> W are on track with O/ 10 and | anticipate only two real areas of
potential difficulty. The first is the '"tick the box' reginme on which
pl ease see the attached alternative scenarios for you consideration
The second is the Trusts (Amendnment No. 4) (Jersey) Law 200- and in
particul ar para 9A. on powers reserved by settlor. This could be
problematic for tax purposes and needs to be considered carefully as
it seenms to ne that there coul d be tax avoi dance through this
nmechani sm

Per haps we could di scuss both these issues in due course.
<< File: TICK THE BOX. doc >>

Regar ds,

Mal col m

Mal col m Canpbel | BA., FTIIl., FCM
Conptroller of Income Tax

Tel : 00 44 0 1534 440307

Fax : 00 44 0 1534 789142

Mobile : 07797 752702

E-mail : mcanpbell 1@ov.je
Website @ <<www. gov.j e/ taxnmoney>>
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